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RUSTS — Cestuis are Estopped 
From Complaining About In- 
vestments Where Settlor Knew 
of Same but Remained Silent. 
-Bank Acting as Trustee Under 
An Indenture May Invest 
Trust Funds In Bonds Secured 
By the Indenture 

May Purchase Block of 
Bonds With Own Funds and 
Allocate the Same To Individ- 
ual Trusts. 











1 Chancery of New Jersey. 
Setween Fannie F. Pike, Fred W. 

Gerke, Cecilia J. Colgan and 

Julia A. Duffie, Complainants, 

nd Camden Trust Company 

successor by merger to Cam- 
den Safe Deposit and Trust 

Company) Defendant. 

ember 16, 1940. 

complainants: Bryan B. Mc- 

Kernan. 

r defendant: Walter R. Car- 

roll. 

ry, V. C. 

rep cton inants ask to have four 
ist investments t aside and 

I laced by cash 

On June 3, 1929, Leti s J. 

B3aker, by deed of trust, ap- 
nted Camden Safe Deposit 
nd Trust Company, trustee of 

‘ertain fund to invest same 
nd pay the income to her dur- 

her life time with the power 
evocation reserved, and after 
death, to pay the remain- 

! 1come to her executor. 
In 1929 and 1930. the defend- 
made four investments in 
rticipation bonds of mortgage 
identures in which it was the 
istee. The defendant  pur- 
ised a large block of the 
rtgage bonds with its own 
ids and then allocated the 
nds to individual trusts as the 
nds in such trusts materializ- 

d. including the trust here in- 

lived. 

The settlor died in 1935 leav- 
ing ai will The complainant 
Frederick W. Gerke Ss appoint- 
ed executor. 

The complainants re the 

under the = 


beneficiaries I will 
settlor and are entitled to 
trust funds. They contend 
defendant made improper 
vestments there was self 
dealing when it first purchased 
! bonds with own funds 
then sold transferred 
to itself as trustee herein, 
also that there was self 
dealing in that the defendant 
*as trustee herein and also 
ustee of indenture securing 
the bond issue 
The defendant contends 
that compl lainants have 
Standing to challenge the 
vestment. The cause of action 
f any, was one belongi to the 
settlor. On her decease, it 
vived to her personal represent- 
ative, the executor he Com- 
: 1ants, cestuis que trust 
could only to recover the 
Property if the executor refuses 
or neglects to bring suit and 
then only by joining him as a 


a 
asd 








first 
no 


trust 


ng 


sur- 


re. 





as 


sue 


Darty defendant. This was not 
done here. 

But, on the merits. complain- 
ants must also lose. For more 


than five years the settlor re- 
ceived statements and accepted 
income payments without com- 
Slaint though she knew of the 
investments. 


after, statements and 
nts were received by the 
and he likewise made 
In this posture 





executor 
10 complaint. 


he settlor was estopped from 
complaining about the invest- 
ments, and necessarily this es- 
“a is effective against the 
sttlors executor and legatees. 
Further, there is nothing 
wrongful in the_ procedure 


adopted by defendant in acquir- 
ing the bonds and allocating 
them to the individual trusts. 
Nor is there anything to pre- 
clude a bank acting as trustee 
under an indenture from in- 
vesting trust funds in bonds se- 
cured by the indenture. Neither 
of these matters is such self- 
dealing as will invalidate an in- 
vestment of trust funds. 


Decree accordingly. 





(Cont inued on Page 4, col. 4) 


Konvitz To Address 
Law Students 


Dr. Milton R. Konvitz, counsel 
to the Newark Housing Author- 
and a faculty member of 
New York University Law School, 
will speak at the National Con- 


ference of Law Students at 
Washington from Thursday to 
Saturday. The conference is 


sponsored by a group headed by 
Chief Justice Hughes 


Dr. Konvitz will speak Decem- 
ber 28 at a symposium on civil 
liberties under conscription. 
Dean William H. Hastie of How- 
ard Law School will be chair- 
man A committee faculty 
visers to the conference com- 
Dr. Konvitz, Dean Frank 
Sommer of New York Uni- 
Law School and Profes- 
Karl Llewellyn of Columbia 
School. 


of 


prises 
a. 
versity 
sor 


Law 














PRACTICE — A Verdict Which 
Is Contrary to The Law As 
Charged by the Court, Will be 
Set Aside On a Rule to Show 
Cause. 

PRACTICE — NEGLIGENCE — 
Where Separate Suits by Two 
Drivers 
With Suit by Invitees, Verdict 
of No Cause As to All Parties, 
Is Improper As to Invitees. 

New Jersey Supreme _ Court, 
Monmouth County. 

Stanley Leland, David Leland, 
Joseph Moore and Ruth Moore, 
Plaintiffs, vs. Charles Hender- 
son and Benjamin Stone, In- 
dividually and trading as Penn 
Beverage Co., Defendants. 

December 12, 1940. 

On plaintiffs’ rule to show cause. 

For the rule: Harry Edelson 

Contra: Durand, Ivins & Car- 
ton. (J. Victor Carton). 

Kinkead, C. C. J. 

On October 3, 1938, there was 
a collision at the intersection of 
West Farms Road and State 
Highway No. 9-4, in the Town- 
ship of Howell, Monmouth Coun- 
tv, between an automobile own- 
ed and operated by the plain- 
tiff. Stanley Leland, and a motor 
vehicle owned by the defendant, 
Benjamin Stone, trading as the 
Penn Beverage Co., and operated 
by the defendant, Charles Hend- 


erson. 

At the time of the collision 
the plaintiffs, David Leland, 
Joseph Moore and Ruth Moore 
were passengers, by invitation. 
in the Stanley Leland car, and 
suits were subsequently insti- 
tuted by all four plaintiffs 
against the defendants 

On November 23, 1938, an an- 
swer and counterclaim against 


Stanley Leland was filed on be- 
nralf of the defendants. On De- 
cember 6, 1938, the defendants 
instituted a saparate suit in the 


(Continued on page 3, col. 


Digests of Recent Opinions CURRENT DECISIONS 


Doctrine Of Beneficial 


Consideration 


By Joseph Butt* 
New Jersey is one of those 
jurisdictions which has adopted 
the doctrine of beneficial con- 


Are Tried Together sideration, or, as it is often call- 


ed, the main purpose rule. The 
doctrine is held to be an excep- 
tion to the application of that 
section of the Statute of Frauds 
which provides that oral prom- 
ises to answer for the debt, de- 
fault, or miscarriage of another 
person are not binding. Revised 
Statutes 25:1-5 subdivision b is 
the applicable section and reads 
as follows: “Promises or agree- 
ments not binding unless in 
writing. No action shall be 





A.B. A. State Judicial 
Procedure Committee 
Announced 


Chicago, IIl. -Appelntoment of 
the following members of the 
New Jersey bar to the important 
State Committee on Improve- 
ment in Judicial Procedure was 
announced last week by Jacob M. 
Lashly, President of the Ameri- 
can Bar Association: 

Sylvester C. Smith, Jr., 

Chairman; 

Arthur T. Vanderbilt, Newark: 

L. Stanley Ford, Hackensack; 

Maja Leon Berry, Toms River 

Henry E. Ackerson, Keyport: 

Albert E. Burling, Camden: 

Edwin C. Caffrey, Newark; 

Nathan L. Jacobs, Newark; 

Joseph G. Wolber, Paterson 

The state committee will co- 
operate with the national com- 
mittee of the Association in con- 
tributing to national defense by 
improving the administration of 
justice. It is also planned to co- 
ordinate the work of the Junior 


Newark, 


(Continued on page 4, col. 4) 


Hudson pm pr A Hilarious Sian 


Speakers Combine Humor With 
Plea for Democracy 

Six hundred guests and mem- 
bers of the Hudson County Bar 
Association enjoyed a most hilar- 
ing at the Annual Din- 
Association held Sat- 
evening in the Hotel As- 
New York. Judge N. Louis 
Paladeaw, arrangements chair- 
man, set the stage for a program 
of exceptional entertainment 
George P. Moser, President of the 
Association, was the master of 
ceremonies. 

Van Winkle on Bastardy 

After extending a formal wel- 
come to the judges, the delega- 
tions from other bar associa- 
tions, and the members of the 
Association, Mr. Moser introduc- 
ed Advisory Master Marshall 


ious even 
ner of the 
urday 


tor 


Van Winkle as a member of the 
bar for over fifty years, a learn- 
ed jurist, and a writer of many 
papers The Advisory Master, 


Reverts to Mirth 
The group was then entertain- 
ed by the remarks of former As- 
sistant Attorney General James 


one of the guests of honor at the P. Dolan who told numerous an- 


dinner, dispelled the air of form- 
ality created by Mr. Moser’s in- 
troduction and gave the audi- 
ence a profound and illuminat- 
ing discourse on the subject of 
“Bastardy.” His remarks extend- 
ed from Dryden’s pastorals to the 
slipperyness of the old fashion- 
ed horse hair sofa of the learned 
Advisory Master’s youthful days. 

Advisory Master Thomas J. 
Stanton, another of the guests 
of honor, 
tude and pleasure for the honor 
bestowed upon him and the co- 
operation afforded him by the 
Hudson Bar. 


ecdotes concerning the bench 
and the bar. His 
drew laughs at the expense 
many of the persons present. 
Serious Note 

Mr. Dolan also spoke in a ser- 
ious vein and pleaded for loy- 
alty to the government and its 


ideals. He stated that loyalty to 


of 


|the bar and the bar’s ethics and 
‘principles, was necessary to pre- 


|serve the Constitution of the 


expressed his grati- | 


| 


| 


United States and the democ- 
racy which it creates and guar- 
antees. 
Judge Alexander F. Ormsby, 
(Continued on page 3, col. 3) 
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brought upon any of the follow- 


ing agreements or promises, un- 


less the agreement or promise, 
upon which such action shall be 
brought or some memorandum 
or note thereof, shall be in writ- 
ing and signed by the party to 
be charged therewith, or by some 
other person thereunto by him 
lawfully authorized: 


b. A special promise to an- 
swer for the debt, default, or 
miscarriage of another person;” 

Probably the best New Jersey 
case stating the rule is that of 
Cowenhoven v. Howell, 36 N. J. L. 
323 (Sup. Ct. 1873). In that case 
Cowenhoven, the plaintiff, was a 
United States commissioner who 
took depositions in a suit in 
which the son of the defendant 
was a party. The plaintiff re- 
fused to deliver up the testi- 
mony unless his fees were paid. 
The defendant promised to pay 
the plaintiff if the plaintiff 
would release the testimony. The 
plaintiff performed his part of 
the contract, but the defendant 
refused to pay. The trial court 


/nonsuited the plaintiff and this 
‘decision was affirmed by the Su- 
|preme Court. At page 325, the 
|court states the doctrine in these 


| 
\ 


‘legal obligation, 


words: “That rule is, that in 
case of a promise to become li- 
able for an existing debt or ob- 
ligation, there must, in order to 
sustain such promise, and rend- 
er it unobjectionable in view of 
the statute, be a _ substantial 
consideration moving to such 
promisor. In such transactions, 
the simple fact that a good con- 
sideration for the assumption 
exists, is not sufficient, but sup- 
eradded to this such considera- 
tion must be apparently bene- 
ficial to the party undertaking 
to pay the debt and assume the 
obligation. By force of the stat- 
ute, an unwritten promise to 
pay the debt of another is in- 
efficacious; the new assumption, 
consequently, if it is to have any 
must not have 


lsuch an object in view as its 


informal talk | 


‘the statute, 


primary purpose, but the prim- 
ary purpose must be to promote 
the interest of him who takes 
the burden upon himself. Hence 
it is, that in such transactions 
a mere detriment to the prom- 
ise, the original obligation re- 
maining unextinguished, will 
not support a promise of this 
character. Such a consideration 
would be good at common law 
independently of the effect of 
because before the 
passage of the act, any legal 
agreement to pay the debt of 
another was valid, but now such 
an agreement must be in writ- 
ing. The consequence is that 
agreements which will have the 
effect to discharge the debt of 
another must be founded in a 
motive of interest, selfish in the 
promisor. The distinction is be- 
tween a promise, the object of 
which is to promote the interest 
of another, and one in which the 





(Continued on page 2, col. 1) 
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lainti pnror 
Is the problem one of inter- cage ohare 
, , is right e first } 1. The 
pretation or application of the “* ! - a a. oe 
court following the rule of 


Statute of Frauds, or is it both? 
It should be stated at the outset 
that interpretation and applica- 
tion of a statute are two differ- 
ent things, and must be dis- —_ 
tinguished. The only time a a 

; , , quor Co. case, the defer n 
question of interpretation of a Seiteemeste Gounters Chub. eval. 
statute arises is when the words ~n : . pee pee 
of the statute are susceptible ~ 
of more than one reasonable 
meaning. It then the 


enhoven v. Howell, 
that the defendant 


ise Was enliorce 


Federal Wine 


promi 
would pay the indebtedns 


one Jacob B 
becomes 














duty of the court to choose that ne ane P nears 2 
meaning which best carries out — ia : oo oa - 
the legislative purposs Since meses ie par aan a 
the meaning of the statutory ~~~ - : 
provision in issue is clear, the —| “ tift Sh ee 
problem is solely one of applica- = egg t agin - 
tion of the statute to the facts. P°™ °° Qe . ae 
This is a function for the jury — wit - 
unless the evidence is so clear ,. | ace r' an - 
that reasonable men could not “ i se sg 
differ as to the conclusion. on 
In the Cowenhoven case, su- the ae ; os 
pra, the court held as a matter mss 7 aperioo panier e iene 
of law that the statute applied oh rane 
because the “defendant had no / = se ¥ 
interest whatever in the debt — 5 ae 
which he agreed to pay,” and ra oe 
because the consideration which _ ‘? 
the ‘defendant received for his 8 
promise was not “beneficial” t . ; 
him. The precise consideration RET AD : 
was the relinquishment by the * 0, ““ 
plaintiff of his lien on the test- a “eer iS 
imony and delivering it to the |” pion rcae chien a 
defendant's son. It seems fair yo Mulholland v. Jones 
to say that a father does have *"° heagorrweincns v. Ennis 
an interest in the debts of his|"" * ow - 
son, and that anything which ane decisi ™ ws 
fosters the general welfare of a moll 7 
son is beneficial to the father. | °°" 
However, the court apparently ~~ 
was of the opinion that the ae Ber a 
benefit received by the new!“ 7a = s ; 
promisor must be more direct i? , 
and immediate to make thi e ced 
statute inapplicable. The cases) “°C"™ 
of Blackford y, Plainfield Gas- *” , 
light Co., 43 N. J. L. 438 (BE. & A. | 2e¢ 
1881), and Federal Wine and Li- °' “® ‘ 
quor Co. v. Jabberwock Country 
Club and Jacob Boon, 120 N. J. . 
L. 331 (E. & A. 1938) indicate 2"¢ | 
that the consideration must be HOWe’ = 
beneficial in a pecuniary or M@re OF th ~~ 
business sense. In the form Goes 3 _— 
case the plaintiff, a landlord, ee eee ee mies 
was entitled to prior payment of and o hese: remagy 
engenders 1S nigni i€S 
He a An examination of the princi- 
Building & Loan Shares | pic indicates that rt 
Bought—NSold— Quoted takes the positi - 
Appraisals Made for ‘Atterneye On All | ute is applicable but where 
Securities for Inheritance Tax Purposes ci : 
there is a nev d bene 
FRIED & CO., Inc. consideration mo. he 1 
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in New Jersey are Kutz- 
meyer v. Ennis, 27 N. J. L. 371 
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v. Jones, 83 N. J. L. 604 (E. & A 
1912), in both of which the court 
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that a verdict of no cause of ac- 


tion on the counterclaim meant 


that the defendant was guilty 
of contributory negligence, en- 


titling 


the plaintiff 
Kulick, to a new trial. 
In the instant case the jury 
vas instructed by the court that 
if it found that the accident oc- 
curred through the negligence of 


passenger, 


both drivers, it should return a 
verdict in favor of the three 
plaintiff passengers and a ver- 


dict of no cause of action in all 
the other Instead of fol- 
l these instructions, how- 
the jury returned a verdict 
cause of action as to all 
parties. 

The three plaintiff passengers 
have taken this rule to show 
why the verdict against 
favor of the defendants 
should not be set aside and a 
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re is noth 1912 he was ¢ vy hic next io sniamir an ; Bi 
<li ws hing & + cee by his next friend, Benjamin Complainants were the equit- tna ne co. 1aNG. (Machinery) 150 Mor- 
ig Paymen aster si Ostrowski, and Benjamin Os-' apje owners of the fee in certain) "S,A¥e + SbFinatield : invol: refr. Porter: 
otal de-) 4 as secretary of the Stat e Sen- satel - es ehenummatet e : . Thon ee 
a pao se . i as a sain v - the Ci tv cS Sa Ty Oona, property of which Hann & Com- MAI roc ‘RE sot UO. (General | 
ls widowed i an as attor! . A fy 2 tn Aerie individually, Plaintiffs - Re- pany w vere the record owners. Contractor) ,27 G ronada obi. Montclaic ; | 
> facts sh ¢ Woodbury. He eaas tae’ | spondents, v. Albina Zolnier-| Complainant’s equitable title was|_ tt: selr. F. Metro: 12.20 TO CURRENT 
oendent of fice until 1931. alias: dau : PERE legge ener MAISEL, Ethel (Housewife) 12 Chestnut | 
auels ¢ — ‘ : owicz and Frank Zolnierowicz. derived from an unrecorded con- St., Caldwell; vol: Hab, $5.045 5:, assets | CUSTOMERS 
a ee —_ 7 he was appointed a * a : > ore € Porter: solr > . Grossr 
amily othe In 1917 he was p} re aed Defendants-Appellants, and|tract made August 8, 1933 where- # refr, rter; so ossman ; | 
‘common Pleas Judge. After his i F re + rtp Mel Acc HIIN, Edward Faitoute Condict 
am red i - : John Zolnierowicz, et al, De-| py was & Company agreed to (Iusurauce Broker) 161 Fairview Ave. OUR 1941 
sts ‘rm expire 1e€ was eiectead to fandante ; - : ‘ Je rsey City; vol: liab. $360,001: assets | 
th cost pire fendants. convey the lands in question and | s610: refr. Grimshaw; solr. H. Schwartz; LEGAL 
— he Senate. He was reelected in ember 17. 1940 12-16 
. d 192: d ~ ,,,| December 17, 1940. to erect a bungalow thereon for mMEKULCHEK, Pater (Laborer) 0%, Arm: 
720 an 1929 and was Senate — — Nf . str Ave., So. River: vol: liab. $1.343: 
i F > 6 sane - - For plaintiffs: James A. Mc- | ¢omplainants occupancy. The asst ets $1 : refr. Weelans; solr. G. S. | DIARY 
ion For Re-| xesident in 1927. a Y 16 
te Bedersitas.. «ae: x2. — , Tague. contract does not provide the illie Hirschfield (Clerk) 438 | 
— In 1931, Mr. Davis resigned For def - - Ravm 9nd Cha ss é milton Ave., Trenton: vol: liab. $4,- 
Filing of Af- -om the Senate t ept al or dete vaymon Nas-' time when possession should be oe ok $1,150; refr. Weelans: solr. 
OY ne oenate to accept an a — eer wae x . J. S. Kline: 12-19 . 
» Is Out of Fi nointment s Circuit Court an, Richard Doherty. delivered to complainants and/ —~~~ oe “HE fouRT PRESS. af 
oo agape epartatas stele ~" | Bodine, J. the facts show possession was & SEP ce new senner oe 
idge. The following year Chan- i : Pa ete Ma cis AS is ies Sy : Tel. BAyonne 3-537 
. : : This case was tried before not actually taken by complain- y 3 


lor Talker annoi? a i him a = : Main Office and Plant 
e Court any Walker appointed him ~ Judge Walker in the Hudson /ants until May of 1934 when the Seymour Agency, Inc. 150 BAY ST., JERSEY CITY 


Chancellor and last year 
















































































a body sllor Campbell reappointed CO™mon Pleas. Before he re- pungaiow was finished. REALTORS JO. 2-4127-8 
VS. Marylanc¢ a a | ona! he meade « rule te show ; Branch Office 
ragh co im to this office. 181 vem trial ehould not| On April 12, 1934, Hann & || > “em St St. Bayonne, N. J. 790 BROAD ST., NEWARK 
y, likewi cal new trial should not Jn Apri ie, 1904, Hann GEORGE SEYMOUR MA. 3-0893 
fenda ——— a _ — be er The matter was in Company mortgaged the prem- Member American Institute - 
LEGAL NOTICE due course brought before an- ises to defendants’ ancestor and ————— 
Soult, § k other judge by consent. He dis- on September 19, 1938, Hann & " 
yrse, J eee : missed the rule, among other Con executed a deed to} A N A P P R A I S A L —_— 
sel. ‘Ti SSUI things, because of lack of juris ulnants. a ‘Dp; 
ol rosa hie x aa cee ae Is More Than a “Piece of Paper” 
S. It co, wa a Complainants conten that 
had iuviadiotion not anit by the |. COmpla pera ortega that Any layman can glance at a property and write on a piece of 
cael ; € the parties. but b © defendants’ mortgage is not paper his guess as to its value. Institutions, trustees and 
: ‘ es a oe lien because there is no evi- investors owe it to themselves and their clients to investigate 
n to re sti €s WHICH Provide each JUGS* ‘dence that the motrgagee made the background of the appraisers they employ. 
hited Stat this S*at - : of the Court of Common Pleas pHs acaiale to ammekaiia com 
% aa <_< any inquiry t ascertall ~ 
the District - ; ; - within the County shall have; .*. rights as equitable | 
_ . » . © Vidi alilS Aik US c -, ave | 
> OTOU sent ¢ £ t the ower of any } ge of the * . 
e grou ine pewer GF say Page Se BYRON JENKINS, M.A.I. ||| Edgar H. Bixler, M.A.I. 
nchir ( ’ | 
— ( med the risl O} possession of real estate, REALTOR Realtor - Appraiser 
fter th 1e court reached the right |. - é 
cette nt Pattiticate of I ag eh indanent will not be |mconsistant with the title of the 5209 Atlantic Avenue 100 Midland Avenue 
f merits but | Now, THEREFORE, i uAs A. 14-/ result, the deaeape ys gon ’ apparent owner of record or the (Near Little —. Arlington, N. J. 
ran uw lors t ‘ ° ¢ . Jictiirh +h igh Yr > rs . . , 
rand with recy, Do I ths disturbed though there be errors i .+.nding grantor, is construc- ge ny FF ; Secretary 
ing answer , r, 1940, f a duly ex-| assigned on the record. pe tive notice of the rights of the p Edward A. Strong. Ine. 
ser the . ayant ¢ : co he issues here involved were , 
her th se disse 1 The issues here involve party in possession. yes = — 





properly submitted to the jury 


iain t ) : “hp There fl eA ita, tak the ig here, complainants were JAMES A. O’CONNELL Appraisals - Insurance 


not in possession. Hann & Com- Property Management 



































11 may ¢ s ‘a fire had rer started in Poa pany, the mortgagor and owner Realtor - Appraiser a ae P a & Co 
or at De street by defendant's son ~ | of record, was in actual and Advisory Service to Attorneys . 
ndant 1 3 t was helping 0 some |, . . ; SAL" ~ 
“yes —te L torts . unde gr Ae assert oo legal possession of the premises on8 @ecnes Stee gy yy 
- oes aes Ss till some time after the mort- || ve), go New Brunswick Atlantic, City, N. J. 
ate Court t Dre. 2 - 312) there was proof that the debris cace was given. There was no- Dial §-2203'- 4 
rr . from the shacks was sing | ., — 
) FOREIGN ATTORNEYS uibasaeie oa hacks was being |thing to put the mortgagee on Appraisals in Union County ee nares 
“ansv burned. notice requiring an investigati 
notice requiring an investigation Allai gS, In 

nstrued ¢ On these facts, the jury could) | tnenatew QR RMNTER WaAnuce.s ini aire on ency inc. 
nal ans* LORENZO J. ROEL sroperly find agency and the pm “4 Cc trated D.D.SELLER | Hehe La Established 1873 
nai answet: , pro} — —* Hann ompany perpetra nee —~- A isal 

i ee a iat MEXICAN LAWYER ne there rlv ll M.AI ppraisals 

ea in! uestion was therefore properly;,. ,, 7 : | B. B. Miller, M.A.I. 

Thus TO MEXICAN CONSULATE | oy stteg & Rene on Re peels ae A.W. Yon Some, 65. 8 || =eet Bae = Zeemeenes 
Tg 27 a yee f are in 0 | by the failure of com- 281 N Broad Street, ortgage Loans 
ne petitio: 149 Broadway, New York The starting of a Fg to record their con- Elizabeth, N. J. 19 Monmouth St., Red Bank, N. J. 
re the t Tel. BArclay 7-4797 ‘ public street is the committing Elizabeth 2-7300 elephone 3450 
required ¢ of a nuisance, and the wrong- smissed. aaa — 














Tel. Lambert 3-3636 
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latsoey ana doer, in leaving it unguarded, is sodieens Inc. 
responsible for damages which neaseenniainaalie JAMES ROSENSOHN 
MEXICAN ATTORNEY vane : ; REALTORS 





erits, whilé ight S y have fore- 

erits, whl egistered with Mezican Comaulate. he might reasonabl} : A Hudson Bar Dinner Hersh Tower - Broad Street || Real Betate Insurance 

is certain- Graduate U. 8. Law Schook seen; one of which is that young Elizabeth, N. J. Appraisals 

‘ J in mmigration Cases : s R +  — b A tt Real App sa 

penta Lui Roj d | T chiléren rd oe — Continued from page 1) nee Siete dooraaere” . Member Am. Inst. of R. FE. Apprateers 
a sine uIS KNOJas de ia Lorre might interfere with the fire and Meche easgo wii 92 Sau EL. 3-1800 LAMBERT BUILDING 


22 Church St., Paterson, N. J. 








| 
mal dei 50 East 42nd Street, N. ¥. | pe hurt. Sayer mae : 
that ther: MUrray Hill 2-0780 | Affirmed the third guest of honor, con- 
piicielhts — easements tinued on the subject of Mr. Do- 


» merits. If |S - ~ lan’s closing remarks. He stat- Frederick A. Tetor APPRAISERS 


a “" MAURICE C. BRIGADIER, ESQ. ed that members of the bar have || Realtor “ee Analyst Myers r Detweiler, Inc. 


























aken. ; Seis : , his i 
. art of announces that his thirty-seventh Course in preparation for never failed the nation. This is ; : | 

oer oP is the April, 1941 Attorneys’ and Counsellors’ Examinations will so, he said, because they love || 4 Am. Inst. of Soetety ee theta . 1 ° 
13) and — ommence on January 2, 1941. This course consisting of sixty- God, American, and the home. Detteatied dusters Schwehm Building 
ing” in te two lectures will be conducted between 5:00 P. L and 3:9 To further and fulfill this love 9 No. Broad St., Ridgewood || bee or City, N. J. 
t e here t the Industrial Offi ] r eet, New- : : a hone Ridgewood ¢-6300 i x 
tatute net mg Fa the Industrial Office Bldg., 1060 Broad Stree & he wanet tn bee te cine “a all hacen item antic City 4-3196 
aving been @—Each student will receive: o “preserve the justice we want 


one ‘of the 1. A printed Summary of Practice and Pleading at Law in to have and protect.” HARRY J. STEVENS Phone 1289 Notary Public 
me too 1at¢ | A printed Summary of Equity Pleading in New Jersey Affair Well Attended REAL ESTATE AND | ARTHUR J. LEUPOLD 
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ismissed a 3. A printed Summary of Probate — The dinner was nage Po —INSURANCE— i| REALTOR - APPRAISER 
= col. 2 4. A printed Summary of Criminal Procedure six hundred persons, including ‘ White Horse Pike Pi 
= 5. A selection ob yang Bar Examination Questions with An- delegations from the State Bar sa Pie ot a — | Audubon, New pony St. 
= swers prepare g pe Ss e 

S , 6 aeaehs of Current Cases and Statutes Association, and 2. number * SUBURBAN HOMES 

| 7. Weekly printed Bar Examination Quiz county bar papas “4 pn | 

ssbach 22°) More than 2300 members of the New Jersey Bar have at- | as members of the federal, state i ° 4) 

of Asbury} tended this course. and county benches. An air of Fetterly Haclig Company (ip WW, 
ormation a The fee is $50, registrations accepted with deposit of $20; friendship and joviality was pre- an pone Pig nang 

knuwn 25 balance of $30 payable on + oy ag of course. Seats are valent which was ripened to a -y St vp P. W. LIMOUZE 

ale ry Adar in order of registration only ¥ , high pitch by the speakers. It 17 Maiden Lane A P PRAISALS 

ed at 307 Address registrations to Grace Schwarz, 75 Montgomery was & most guccenstal effete! Bound Brook, N. J. | Hudson County 
ark , Jersey City, N. J. Bergen 4-1350. Soe eeane names '| Phone 97 414 - 36th -. Ly City, N.J. 
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ee | LEGAL NOTICE Beneficial Consideration 
SALE : a (Continued from page 2) 
i iain * . . . eg = 
3 as a result of rescission of their 
P contract. Further, it should be 
‘al noted that if the owner promis- 
.* and deral : es payment merely from what- 
ac; = ever may be due by him to the 
Nae mal sr general contractor, the promise 
s ~ “ Z would not be within the statute. 
ue 6 CH ARRY because the new promisor would 
a 5 0 aud es 
~Nes pipe s > in substance promising to pay 
a his own debt, although appar- 
2 . ree S ently and in form he would be 
2 degrees 31 min- mising to pay the debt of 
i Piaue Street —ix rer. 
stes cast ify SURROGATES NOTICES In Mulholland vy. Jones, supra 
grees 50 miuutes a ar facts were similar to thoss 
Veu 5 4 $4 - 7 7 
th 67 de 5 OF FELIX MARICOND' de Kutzmeyer v. Ennis, except 
: ‘t ‘ea tes t tf EUG! E t the subcontractor had n 
cael “ee” Tesex ina le t ct eo se for ref in to fur- 
two oue- § ses ce is he iv sater and complete the 
3) gee ais iaterials and complet th 
U) feet; Berit r 0a r 4 act. This means that the 
tm Ss west dims and d s calns 7 
2. étees 685 wid sed x m sut nt tol S Stlil unaer a 
oe ate v fore 
de. Ere - ring w Z at to perform his con- 
od thir. OSEPHINE MA O with the general cont. : 
¢ Ba RJ. Ci a i ‘ nt 
along)» I ‘la ! da « if the promises 
7 Nes d be bindiz nly on tl 
Jerse 
nt 
t ste 
al > was 
ares 1id, 
“ ne for payment The court 
migh have found that the pros- 
og pe Ire was sufficiently 
ce id ficiently mate: 
tel as to cons 1U¢ 
te ¢ I *h of promise 
zoe. | BEE ££ eo 8 Gee 8 whi d excuse perform- 
8 he plaintiff’s counter- 
2 However, the court did 
= proceed this theory for 
1 607 ate “But con- 
’w de g th there was an obli- 
ta . 
r t existing from the plain- 
to, for ff to Archibald (the general 
of contractor)? the rule laid down 
tt by Chief Justice Green in Kutz- 
> Me meyer v. Ennis, 2 Dutcher 376, is 
: : the true legal rule that mus 
os ntrol the case... .” 
; wed The benefit theory of consid- 
4 tar ne ¥ 
us eration, and the doctrine of 
we FACSIMILE COPIES beneficial consideration are two 
é “ix distinct legal theories. The Mul- 
tes Ph t P C C holland case is unusual because 
. ve oto Frocess Vopy Lo. in order to reach the conclusion 
> 1 that the plaintiff was entitled 
= 89 MARKET STREET to recover, the court had to 
a NEWARK, N. J. adopt both of the above-men- 
é ' tioned theories. It is apparent 
FY that when one under a contract- 
Telephone MArket 3-3281 : igh p : 
5 P ual duty to do a certain thing 
. Founded 1812 Oldest Bank in South Jersey 
‘ 2 % - 
a First CAMDEN 
and 
F —_— p Se aie catia 
NATIONAL BANK & TRUusT Co. 
" Camden 
«<< 
‘ ‘ 
" GIVES THIS ADVICE 
To Customers Inquiring 
i + y 
VILLS: 
ABOUT \ 
_ is oe ‘Do not try to draw your own Will. No- 
thing is less excusable than an invalid 
. home-made’ Will which defeats the ends 
-_ it was intended to accomplish. Have your 
aso attorney draw your Will and all other 
line egal documents affecting your estate af- 
z } _ ” 
} fairs. We do not araw Wills. 
' 
= - 
' ' 
t Member Federal Deposit Insurance Corporation 
Tye na ae | 
R = a 


performs it under an agreement 
that it shall be the considera- 
tion for the promise of a third 
person, he incurs no legal detri- 
ment because he is only doing 
what he was previously bound 
to do. The case, therefore, rais- 
ed the question whether detri- 
ment given or promised by the 
promisee is the sole test of the 
sufficiency of consideration, or 
whether the receipt of a benefit 
to which the promisor is not 
legally entitled should be 
included in the test. The court 
did 


benefit 


ate 
aiso 


not say anything about the 
theory of consideration, 
although did reiterate the 
ne of beneficial considera- 

ion or the main purpose rule. 
In Schaefer v. Brunswick 

Laundry, Ine., 116 N. J. L. 268 
E. & A. 1935), the defendant 
Laundry Company entered into 


++ 
il 


2. 
+ 
D 


contract with a general con- 
tractor to construct a power 
plant, and the latter entered 
nto a contract with a general 
or to construct a power 


plant, and the later entered into 
et with the plaintiff, 








Schaefe A strike occurred 
n xr the employees of Schaef- 
r cd after the strike ended 
Schaefe refused to continue 

forman ce unless he was paid 
he costs of the strike. The 
defendant orally promised to 

I this amount. In a suit, inter 
lia the oral promise, it was 
held that the lower court erred 

refusing to nonsuit the plain- 
ff the ground that there 
S nt consideration 

oral promise of 

h Company. The 

c held that the 

Ss ite of Frauds was not ap- 
icable ince there was no 
yromis ») pay the debt of an- 
At page 271 the court stated: 

“The1 s no evidence or in- 

timatic that the general con- 
ractor had defaulted, thereby 

é ving Schaefer of his con- 

ctual obligations.” Further, at 
mage 272, Judge Wells stated: 

‘‘A promise to do what the 


is already bound to do 


misor 


cannot be a consideration, for if 
a person gets nothing in return 


for his promise but that to which 
is already legally entitled, the 
ation is unreal. There- 
a general rule, the per- 
or promise to per- 
form, an existing legal obliga- 
tion not a valid considera- 
tion.’ Durant v. Black, 113 N. J. 
L. 509. This is true though the 
existing obligation is owed to a 
third person, and the promisor 
a stranger to the contract 
whereby the obligation arose.” 
The case, therefore, refuses to 
accept or adopt the benefit 
theory of consideration, and even 
though Mulholland v. Jones, 
supra, is not mentioned in the 
decision, I have no doubt but 
that on this point it must be 
deemed overruled by necessary 
implication. 
The Restatement of Contracts 
adopts the main purpose rule 
with the qualification that the 
rule does not apply where the 
consideration is merely a prem- 
ium for the promisor’s insurance 
that the duty shall be discharg- 
ed. Section 184 provides: “Where 
the consideration for promise 
that all or part of a previously 
existing duty of a third person 
to the promisee shall be satisfied 
is in fact or apparently desired 
by the promisor mainly for his 
own pecuniary or business ad- 
vantage, rather than in order to 
benefit the third person, the 
promise is not within class two 
f Section 178,23 unless the con- 
sideration is merely a premium 
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consider 
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formance of, 


iore, 
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Three Thousand Parties In 
One Suit 


Conroe, Texas, (CCNS) — You 
might have a better name for 
it, butttewn this way they call it 
“the damndest case ever tried in 
the United States.” 

Known as the Vince-Strick- 
land-Humblé Oil suit, the case 
involves over 3,000 parties, which 
is believed tc be an all time rec- 
ord for the United States. It in- 
volves the title to several million 
dollars’ worth of oil producing 
land. It has been under way 
since August and may run until 
after Christmas. 

The 3,00C persons who claim 
an interest in this 500-acre tract 
are all descendants, or are sup- 
posed to be descendants. of one 
Wilson Strickland. Unfortunate- 
ly there were 36 different indiv- 
iduals by that name. Each 


is | 


claimed by his descendants to| 
be the one and only Wilson 
Strickland who obtained the 


land by patent in 1847. 

It has been said that a small 
army of Wilson  Stricklands 
fought with Sam Houston. After 
one ¢ gement the Texans’ loss 


neo 


was reported as a small one, 
just seven Wilson Stricklands 
killed and 13 wounded. 


There is no known conveyance 
property in question from 


of the 


the one Wilson Strickland who 
owned it. The Humble Oil Com- 
pany claims through a chain of 


title that began in 1893 with a 
deed signed by W. D. Strickland, 
North Carolina. 

To make matters worse. there 
was a judgment obtained against 
Wilson Strickland in 1848. 


oi 





for the promisor’s insurance 
that the duty shall be discharg- 
ed.” It is to be noted that this 
statement of the principle is 
more precise than that appear- 
ing in the New Jersey cases. The 
principle as stated in the New 
Jersey cases is broader in scope 
and less certain in its boundar- 
ies, and it is difficult to say 
whether it is merely an inartist- 
ic statement the rule of the 
Restatement of Contracts. 


+ 
Ol 


In conclusion, it is respect- 
fully submitted that the doc- 
trine of beneficial consideration 
or the main purpose rule is an 
artificial one, without basis in 
legal theory, that the true prob- 
lem is one of application of the 
Statute of Frauds to determine 
from the facts and circumstanc- 
es whether the new promisor is 
in substance promising to pay 
his own debt, although appar- 


ently and in form he is promis- | 


ing to pay the debt of another, 


| 


and, finally, that since the doc- | 
trine seems to be established as | 


a part of the law of this state, | 
the language of the Restatement | 
of Contracts should be adopted | 
in New Jersey, because the| 
phraseology of that eminent au-| 
thority is more certain in its} 


/boundaries and lends itself to | 


greater predictability in applica- | 
tion. 
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COUNTY COURT 

Atlantic Sup. and Cir. (Hon. 
Bergen Sup. and Cir. Hon. 
Com leas Hon 
Burlington Sup. and Cir. Hon. 
Camden Sup. and Cir. (Hon. 
Cape May Sup. and Cir. Hon 
Cumberland Sup. and Cir. Hon 
Essex Sup. and Cir. (Hon. 
Hon 

Hon 

Com. Pleas Hon 

Gloucester Sup. and Cir. (Hon 
Hudson Supreme Hon 
Hon. 

Circuit Hon 

Com. Pleas Hor 

Hor 

Hunterdon Sup. and Cir. Hon. 
Mercer Sup. and Cir. Hon 
Middlesex Sup. and Cir. ag 
Com. Pleas Hon 

Monmouth Sup. and Cir. Hon 
Morris Sup. and Cir. Hon 
Ocean Sup. and Cir. Hon 
Passaic. Sup. and Cir. Hon. 
Com. Pleas Hon 

Salem ‘Sup. and Cir, |Hon 
Somerset Sup. and Cir. |Hon 
Sussex Sup. and Cir. /|Hon. 
Union Sup. and Cir. Hon. 
Com. Pleas Hon. 

Warren Sup. and Cir. /|Hon. 








MOTION DAYS 


Fr ridays at 
Every Friday 


Fridays at Atlantic City 


COUNTY CLERK 








SHERIFF 


Alfred H..Johnson 





Atlantic City William A. Biair 
nuary F rd _ James W. Mercer 
nuary 3rd 

Camden Palmer L. Adams 





Leslie. H. Ew Ewing 





Stirling W. Cole 


William R. Browne 


F. George > Furth 
Frank B. Lukor 
William B. Powell 








Ormsby ( les Dolar 


HIGH NO HIGH NO 
JUDGE CLERK WEEKLY DAILY 
CALL CALL 
Wilfred H. Jayne William A. Blair — 
John C. Barbour Eugene H. Jorel “123 :~C~«~é‘C OD 
A. Demorest DelMar Fred V. Kellogg 120 84 
Samuel M. Shay Palmer L. Adams Trials Feb. 3 to Feb 2 
V. Claude Palmer Joseph E. Halpin — 107 
Wilfred H. Jayne Stirling W. Cole Trials January 6 to 16_ 
Samuel M. Shay Earl M. Wescoat Trials Jan. 13 to Jan. 30 
William A. Smith John F. O’Brien 940 32 
Joseph L. Smith Arthur M. Goldbaum 
Edwin C. Caffrey Anthony Gmeiner 
Richard Hartshorne William R. Cohen 200 139 
Samuel M. Shay R. Edward Klaisz Trials Feb. 24 te 137 
Henry E. Ackerson, Jr. Louis De Forge 195 Hy 
A. Dayton Oliphant Richard Devine 
Thomas Brown Thomas J. Gillen 
Thomas H. Brown Joseph Kells 


Alexander F 

Robert V. Kinkead James J. Moonan ; mil 
A. Dayton Oliphant Chas. P. Hutchinson Not Sitting 

os Dayton ou aghast William J. White Not Sitting 

Klemmer Kalteissen Aldona Appleton 

Robert V. Kinkead Bert Lugannani Not Sitting 

J. Wallace Leyden E. Bertram Mott Trials Nov. 12 to Nov. 29 
William A. Smith Granville M. Price Trials ‘Dec. 11 

Joseph G. Wolber Saul Lippman 122 118 
Robert H. Davidson John C. Summers 33 o3 
Samuel M. Shay Walter P. Ballinger Tr als Jan. € to Jan. 9 
Joseph L. Smith Walter K. Crater Not Sitting a 
Joseph G. Wolber Arthur L. Wilcox Trials begin December 17 
Frank L. Cleary Ra mn ~be Schneider 300 300 
Edward A. McGrath Atelio assola 84 84 

& Wallace Leyden Ramsey Reese Not Si tting 

















COURT NOTES 








Atlantic County 

Justice Newton H. Porter will 
hear Supreme Court motions on 
Tuesday, January 14th, at the 
Court House, Mays Landing. 

All matters which can be at- 
tended to by mail may be sent to 
his Chambers at 1060 Broad St., 
Newark. 

Bergen County 

Justice Joseph L. Bodine will 

hear Supreme Court motions on 


Monday, January 27th, at the 
Court House, Newark, at 10:30 
A. M 

There will be no trials in the 


Supreme, Circuit and Common 


Pleas Courts until January 7, 
1941 
Burlington County 
Justice Joseph B. Perskie will 
hear Supreme Court motions be- 
tween the hours of 9:30 A. M. 
and 12:00 noon at his Chambers, 
Atlantic City on Saturday, Jan- 
uary 4th. 
Camden County 
Justice Ralph W. E. Donges 
will hear Supreme Court motions 
at the Court House, Camden on 
Monday, January 6th, at 10:30 
A.M. 
Cape May County — 
Justice Newton H. Porter will 
hear Supreme Court motions on 


Monday, February 10th at his 
Chambers, Guarantee Trust 
Building, Atlantic City. 


All matters which can be at- 
tended to by mail may be sent to 
his Chambers at 1060 Broad S8t., 
Newark. 


Cumberland County 


Justice Newton H. Porter will 
hear Supreme Court Motions on 


Monday, February 10th at his 
Chambers Guarant I 
Building, Atlantic Cit 

All matters which can be at- 
tended to by mail may be sent to 
his Chambers at 1060 Broad St., 
Newark. 

Essex County 

Justice Charles W. Parker will 
hear Supreme e Court m ottone on 
Saturday, December 28th, at the 


Court House, Newark, at 9:30 
A. M 

There will be no trials in 
Supreme, Circuit and Common 
Pleas Courts from December 23 
o January 3rd. Trials will be r 


sume ed pedi 6, 1941 


Gloucester County 

Justice Ralph W. E. Donges 
will hear Supreme Court motions 
at the Court House, Camden on 
Monday, January 6th at 10:00 
A.M. 

Hudson County 

Chief Justice Thomas J. Bro- 
gan will hear Supreme Court 
motions aturday, January 
4th at 9:00 A. M. 

There will be no trials in the 
Supreme, Circuit and Common 
Pleas Courts from December 23 
to January 3rd. Trials will be 
resumed on January 6, 1941. 

Hunterdon County 


on Sé 





Mercer County 

Justice Thomas W. Trenchard 
will hear Supreme Court mo- 
tions at the State House Arnex, 
Trenton, Room 445, every Thurs- 
day, at 10:00 A. M 

Middlesex County 

Justice Clarence E. Case will 

hear Supreme Court motions on 


Saturday, January 4th, at the 
Court House, Elizabeth at 9:30 
A. M. 


Monmouth County 
Justice Joseph B. Perskie will 
hear Supreme Court motions 
between the hours of 9:30 A. M 
and 12:00 noon at his Chambers, 


Atlantic City on Saturday, Jan- 


Morris County 
Justice Joseph L. Bodine will 
hear Supreme Court motions on 
Monday. January 27th, at the 
Court House, Newark, at 10:30 
A. M. 


Ocean County 


Justice Joseph B. Perskie will Ss 


hear Supreme Court motions 
between the hours of 9:30 A. M. 
and 12:00 noon, at his Chambers, 
Atlantic City. on Saturday, Jan- 

iry 4th 

Passaic County 

Justice Harry Heher will hear 
Supreme Court motions on Sat- 
Court House, Paterson. 

There will be no trials 
urday, February Ist. at 


in the 
the 
and Common 




















Fridays at Camden Earl M. Wescoat Daniel J. Adams 
‘Russell C. Gates Henry Young, Jr. 
Every Friday 
Fridays at Camden R Ed ward Klaisz Harry A. Black 
¥ Jar uary 1 th ' Gustav Bach Eugene Ertle 
- - James J. Moonan Samuel, C. Hall 
— Chas. P. Hutchinson Harry E Hartman 
Every Friday Edward J. Patten Julius C. Engel 


E. Bertram Mott 


John 


Every Friday 


Fridays at Camden 


Fridays at Paterson Arth 
Friday, December 27th Henry 


J. Russell Woolley 


A. Ernst 


Lloyd B. Marsh 





Walter P. E Ballinger 


Walter K. Crater 
thur L. Wilcox 


G. ‘Nulton 


Ramsey “Reese 


Morris J. Woodring 








Henry R. Sperling 
Sylvester B. Mathis 








Louis C. Gollmer 





Peter B. Hoff 





Lewi s D. Case 
Dent ton ton J. - Quick 





Al exander Campbell 





Edward T. Reilly 








hear Supreme Court motions « on 
Monday, February 10th at hi: 
Chambers maces ntee T rust 
Bldg., Atlantic City 
All matters which can be at- 
tended to by mail may be sent to 
his Chambers at 1060 Broad St., 
Newark. 
Somerset County 
Justice Joseph L. Bodine will 
hear Supreme Court motions on 
Monday. Januarv 27th, at the 
Court House, Newark, at 10:30 
A. M. 
Sussex County 
Justice Harry Heher will hear 
Supreme Court motions on Sat- 


urday, February Ist, at the 
Court House, Paterson. 
Union County 

Justice Clarence E. Case wil! 


hear Supreme Court motions or 
Saturday, January 4th, at the 
Court House, Elizabeth, at 9:30 





will t 
upreme and C lit 
Monday, January 
weekly call 
Thursday, Januar 


Warren County 


Justice Thomas W. Trencharc | 
will hear Supreme Court motion: | 
Annex | 
Trenton, Room 445, every Thurs- 


at the State House 


day. 
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Supreme, Circuit 
Pleas Courts until 
day of the January Term 
uary 14th. 
Salem County 
Justice Newton H. Porter will 


Justice Thomas W. Trenchard 
will hear Supreme Court motions 
at the State House Annex, 
| Trenton, Room 445, every Thurs- 
day at 10:00 A. M. 


the opening 
Jan- 
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